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Davis Polk

1. Other provisions of the CHOICE Act require Congressional approval of all “major” rules (as defined in the bill). While related to cost-benefit analysis, these provisions are

separable and appear independent of cost-benefit analysis provisions in other bill proposals (e.g., the Regulations From the Executive in Need of Scrutiny (“REINS”) Act of
2017 (H.R. 26), which is further discussed here).


https://www.congress.gov/bill/114th-congress/house-bill/5983/text
https://www.congress.gov/bill/115th-congress/house-bill/5/text
https://www.congress.gov/bill/114th-congress/house-bill/3189/text
https://www.congress.gov/bill/115th-congress/house-bill/78/text
https://www.congress.gov/bill/115th-congress/house-bill/238/text?r=56
https://www.finregreform.com/single-post/2017/01/09/Possible-Changes-in-How-Regulations-Get-Made-and-Unmade
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Review of

Cost-Benefit
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choose approach
that maximizes net
benefits

= Default to general
APA judicial review
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Must assess costs
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alternatives and
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that maximizes net
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Must evaluate
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burden on society

Default to general
APA judicial review
principles

Davis Polk

1. Other provisions of the CHOICE Act and the Regulatory Accountability Act attempt to eliminate Chevron and Auer deference to agencies on questions of law. Such provisions would not

alter the application of arbitrary and capricious review of final agency action (under the Administrative Procedure Act) to agency determinations made under the applicable CBA standard.
2. The Regulatory Accountability Act also contains provisions that require an agency to defer the effective date of a high-impact rule until the final disposition of all actions seeking judicial

review of the rule. While related to cost-benefit analysis, these provisions are separable and appear independent of cost-benefit analysis provisions in other bill proposals (e.g., the Require

Evaluation Before Implementing Executive Wishlists (“REVIEW”) Act of 2017 (introduced in the 115% Congress)).
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= Within one year of = N/A? = Within one year of = N/A = N/A
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develop a plan to
amend or rescind
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enactment of the bill
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regulations

Davis Polk

1. A second agency review provision in a separate section of the CHOICE Act would require agencies to review all regulations adopted in the five years prior to the enactment of the

bill along criteria that are related to cost-benefit analysis.
2. Other provisions of the Regulatory Accountability Act amending the Regulatory Flexibility Act of 1980 would require agencies to assess existing and new rules that the head of the

agency determines have a significant economic impact on a substantial number of small entities. While related to cost-benefit analysis, these provisions are separable and appear

independent of cost-benefit analysis provisions in other bill proposals (e.g., the Small Business Regulatory Flexibility Improvements Act of 2015 (introduced in 114® Congress)).
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